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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BENITO ANDRES HARVEY,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46090
CANYON COUNTY NO. CR-2010-449

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Benito Andres Harvey appeals from the district court’s order denying his Rule 35 motion
for relief from his sentence of fifteen-years, with seven years fixed, imposed for discharging a
firearm into a home in 2009, when he was a juvenile. Mr. Harvey was granted probation in
2011, but the district court executed his sentence, as originally imposed, after he violated his
probation, for the third time, in 2016. On appeal, Mr. Harvey contends that, in light of his youth
and the fact he has engaged in no subsequent acts of violence while on probation, the district
court’s denial of his request for leniency was unreasonable, representing an abuse of discretion.
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Statement of the Facts and Course of Proceedings
In 2009, when he was just sixteen-years old, Mr. Harvey fired a gun into the home of a
rival gang member. (PSI, p.9; R., p.48.) He received a blended sentence of fifteen years, with
seven years fixed, with the district court retaining jurisdiction until his twenty-first birthday.
(R., p.104.) In 2011, Mr. Harvey was placed on probation and has not been charged with
engaging in acts of violence or gang-related activity since that time. (R., pp.131, 320; see
generally, R.)

However, Mr. Harvey did become involved in a romantic relationship

characterized by methamphetamine abuse (R., pp.136, 320), and in 2015, the district court
revoked his probation and imposed a prison term, but at that time, retained jurisdiction.
(R., pp.195, 320.) Mr. Harvey succeeded on his rider and the district court placed him back on
probation. (R., p.203) However, within the year, he violated his probation again, and in 2016,
the district court revoked probation and executed his underlying prison sentence of seven years,
with seven years fixed. (R., p.309.)
Mr. Harvey filed a Rule 35 motion seeking relief from his sentence.1 (R., p.314.) In
connection with his motion, Mr. Harvey informed the district court he had ended his ties to his
former gang prior to his release in 2011, and that, while he struggled on probation, due in part to
mental health issues and drug use, he had engaged in no further acts of violence. (R., pp.316,
320.)2 He further advised the court that, due to the nature of his underlying crime and because of

1

Counsel did not timely file a Rule 35 motion within fourteen days of the judgment, but
Mr. Harvey was later granted post-conviction relief, reinstating his right to file such motion.
(R., pp.307, 328.)
2
Mr. Harvey filed a Memorandum In Support Of Defendant’s Motion To Reduce Or Correct
Sentence, detailing the factual basis of his requested relief requested. (R., p.316.) Undersigned
counsel has reviewed the audio recording of the subsequent hearing on that motion, which
presented argument and proffered no additional information; accordingly, no transcript of the
hearing is provided on appeal.
2

his former gang ties, he has been classified as a high security risk, and his imprisonment is
within the Department of Correction’s maximum security housing. (R., p.320.) As a result, he
lives amongst the most violent and incorrigible offenders, and he has no meaningful opportunity
at the programming he needs. (R., p.320.) He asked the district court for leniency in the form of
another chance at probation, another rider, or a reduction in the length of his sentence.
(R., pp.320-21.)
The district court denied his motion. (R., p.327.) Mr. Harvey filed a timely Notice of
Appeal. (R., p.332.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Harvey’s Rule 35 motion seeking
relief from his prison sentence?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Harvey’s Rule 35 Motion Seeking
Relief From His Prison Sentence

A.

Introduction
The district court’s refusal to grant Mr. Harvey’s Rule 35 request for relief from his

sentence was unreasonable, representing an abuse of discretion, given the additional information
he presented to the district court.

B.

Standard Of Review
A motion to reduce an otherwise lawful sentence under Rule 35(b) is addressed to the

sound discretion of the sentencing court. State v. Trent, 125 Idaho 251, 253 (Ct. App. 1994).
When the appellate court reviews an alleged abuse of discretion by the district court, the
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sequence of inquiry requires consideration of four essentials: whether the trial court:

(1)

correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with the legal standards applicable to the specific choices
available to it; and (4) reached its decision by the exercise of reason. Lunneborg v. My Fun Life,
163 Idaho 856, 863 (2018) (citing Hull v. Giesler, 163 Idaho 247, 250 (2018)). In this appeal,
Mr. Harvey asserts the district court abused its discretion under the fourth, “reasonableness,”
prong.
A Rule 35(b) motion is essentially is a plea for leniency which may be granted if the
sentence originally imposed was unduly severe. Trent, 125 Idaho at 253. “The criteria for
examining rulings denying the requested leniency are the same as those applied in determining
whether the original sentence was reasonable.” Id. “If the sentence was not excessive when
pronounced, the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction. Id. Where, as in Mr. Harvey’s case, the
Rule 35 request for a reduction of sentence is made following an order revoking probation, the
scope of the information considered by the district court in deciding the motion includes the
events before and after the original judgment.

See State v. Hanington, 148 Idaho 26, 28

(Ct. App. 2009).
In reviewing the substantive reasonableness of a sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the offense, the
character of the offender, and the protection of the public interest. State v. Miller, 151 Idaho
828, 834 (2011). The district court will be deemed to have abused its discretion if it imposed a
sentence that is excessive, and thus unreasonable, “under any reasonable view of the facts.”
State v. Strand, 137 Idaho 457, 460 (2002); State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982).
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“A sentence is reasonable if it appears necessary to accomplish the primary objective of
protecting society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution.” Miller, 151 Idaho at 834.
C.

The District Court’s Refusal To Grant Mr. Harvey Any Relief From His Sentence Was
Unreasonable And Represents An Abuse Of Discretion
Mr. Harvey was a child, just sixteen years old, when he committed the underlying

offense. (R., p.44; PSI, p.2.) His performances during his probation were problematic regarding
his whereabouts, supervision, and drug use, but he was not alleged to have been engaged in
violence or gang affiliation.

(R., pp.136, 164, 187; see generally R.)

His past rider

performances also show he is motivated and capable of succeeding. As he explained, he wants
to change:
I know there’s much more for me than being incarcerated and knowing if I kept
going forward I could stay out and be there for my son and family. … I stay
motivated to learn new things about how my addiction controlled my life and how
my faulty belief system continued to hurt me and others…
(PSI, p.24.)
He also gained remarkable insight into his criminal and addictive behaviors. As noted by
his program facilitator, not only did Mr. Harvey complete all of his coursework on time, he
showed himself to be “someone I, along with his peers, can count on to participate and be the
example to others coming in.” (PSI, p.31.) Mr. Harvey’s performance subsequent to his original
sentencing, while imperfect, bears no resemblance to the earlier, criminal act he committed as a
teenage gang member. (R., p.320.) However, as he informed the district court, because of his
past gang affiliation, Mr. Harvey is classified as a “high-risk” inmate and he is placed in the
maximum

security

housing,

where

he

resides

today.

(R.,

https://www.idoc.idaho.gov/content/prisons/offender_search/detail/96228.)
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p.320;

see

also

Thus, although he

was on probation for years and engaged in no violent behavior and severed his ties with his
former gang, while imprisoned he lives amongst the State’s most violent offenders and has no
access to meaningful educational or rehabilitative programming. (R., p.319.)
Mr. Harvey begged the district court for another chance on probation so he could obtain
the programming he needs in the community, or to at least use the skills he acquired on his
recent rider.

(R., p.320.)

He also asked the court to retain jurisdiction to allow him an

opportunity for another rider, or to reduce the length of his prison term. He directed the district
court’s attention to the research studies showing the negative impact of housing young offenders
with older, hardened criminals, and the reduced opportunities for rehabilitation and the higher
rates of recidivism. (R., p.320.) The district court indicated it considered these events and
arguments, but declined to grant any of the relief Mr. Harvey had requested. (R., p.329.)
Based on its own independent review of the record, however, this Court should conclude
that, in light of the events after Mr. Harvey’s sentence was originally imposed, a prison term of
fifteen-years, with seven years fixed, is excessive and therefore unreasonable, and the district
court’s failure to grant the requested Rule 35 relief is likewise unreasonable, representing an
abuse of the district court’s sentencing discretion.
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CONCLUSION
Mr. Harvey respectfully requests this Court to vacate the district court’s denial of his
Rule 35 motion and to remand his case to the district court with instructions that the district court
place him on probation, retain jurisdiction, or else reduce the length of his sentence.
Alternatively, he asks this Court to reduce his sentence.
DATED this 1st day of November, 2018.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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